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(q)

qTf\TfQw VTr /

Passed By

#tvrqqq &r, qrlu (3rfhv)

Shri Gyan C3hand Jain, Commissioner (Appeals)

mOnt#fIRtH/
Date of issue

03.01 .2024

Arising out of Order-In-Original No. 08/ST/OA/ADJ/2023-24 dated 30.05.2023 passed by

(s) ! the Assistant Commissioner, CGST, Division - Himmatnagar, Gandhinagar
Commissionerate

;rftHqat%rTrqat %r /
(v) I Name and Address of the

Appellant

M/s Rajkapoor Shrichhatrapal Sharma, 43, New Market

Yard, Khed-Tasiya Road, Himmatnagar – 383001

%j{qf%qvwftv-wjv+qttTtvqIq+%tqr{atq€§w mtV + vf+wrTf@rftift{qvTl{ wmV
qfbqTftqtWftV vq©!qftwr w+rt wga%tv6ar{,qmfqq& wtw +fqTa8v6m 81

Any person aggrieved by this Order-in-Appeal may nIe an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

Vm V@n vr !qftwr aIT+m:-

Revision application to Government of India:

(1) WM©vrqq $v%Hfqfhn, 1994 qt urn Wmdt+TNWVqVT®RhX++q+$ aNT#[
av-ara + xqq VTqq % data !qftwr grjcq %gfhr laB%, wta VT©n, fix +7rm, twq ft'gnr,
#fT+fM, :ftqT€nTqq, +vqqpf, q{fTgdt, rrooor#4RvFfT TrM ,-

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid : -

(q) vfl vrq=Ft€rft + WI++ vv Vt Ff+rn ©Tt t IW WTnrK qr wg %TWTt :Pvr fM
WTPIH+v\w=nrH+vr@+vTtgvqwt+,vrf%a WKWHvrwTn:+qT+q€fM WNvri+
nf#dt WTFm+§'m@#tVfhn#€trm§{ $~TI

In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse
of processing of the goods in a warehouse or in storage
warehouse.

to another d

gPwhether
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(q) waRmF WIngn viw+MfBrn€nnvrg#MbrbrqaBihTqr©q{ng w
@nqqg!@+fMbqm++qt VHF%VTFfMayn vIv +WfM {I

In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are

exported to any country or territory outside India.

(Tr) vfl gm%rvmTf#TfBmvrm%©TF (hnv Tr lam qt) fmafM vu vm §tl

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

(v) +fhtwnqv€t®HqT Twh TTTTV hf+v qt q8hftzvwr gIT{ esk qt©TjqTVt§©
yInginn% EdT%l©TIF, wfIv bnUnft€qtVTqqt Tr VERt fRI Rf&fhm (+ 2) 1998

gRT 109 RTafRIal @ Tq€FI

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec. 109 of the Finance (No.2) Act, 1998.

(2) hdhr aqr€q erv% (gM)v) fhmqdT, 2001%fhrq 9 % +mtV fRfRffg vv fun u-8 + fT
BrMit +, tfq7 WItqr + sift mtv tf8v fhffq + fhr vm % ,fraT®-mtv vi wfM mtv #F d-fT
vfhit + vrv 3fqa qIn fiT=IT mm mfjtTl M vrq @mr q vr !@ qfb# # #af€ &TIT 35-q +

ftUfftV=$t%vlYTq+Hw% vrvOw:-6Tmrq# vfl$ft 8+InfPl

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be

accompanied by two copies each of the OIC) and Order-In-Appeal. It should also be

accompanied by a copy of TR-6 Cha11an evidencing payment of prescribed fee as

prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) ftfQwmqqq# vrq qf f@7%quqTr© wt qr TV+%Tit#Fqt200/-=ftVy;TVm=R
qTq3#rq§*f+vwt%qq%vr@+@©§tatlOOO/- =Fr =M!-TmV#t©ml

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs. 1,000/- where the amount involved
is more than Rupees One Lac.

dhn qm, %dh WTTqq gw v++qTqtwftdhqFITf§qwr %vftwftv:-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) ##i ®rTqT TvB gf&fhm, 1944 a &TT 35-dt/35+ + gMT:-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) 3vfRf®7qjWq+gKw©!vn #©vrqr#twf}v,wftdt % VHa + fM vw, htm
uqr@ qr@ T+ +mm ;nfl#hr awTfbrwr Wa) qt qfhx €Tdhr qtfbm, ©§VqTVT€ + 2'"' vmr,
ggqTdt vm, vvtw, $tT©tRRH, ©€qRTqTq-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CE:STAT) at 2=’d£joor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruphcate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand /
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bank draft in favour of Assn. Registar of a branch of any no
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sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated.

{3) vfl TV q&w + + w mIdt 6r mrTteT Our { a va% w ©VqT % Rv =nv vr %=T7rq arId
dTt ibn mm qTf8q qveq#§tFT#tf%fRln q€tqPftqqt#f+qqqTf@dl wit$fhr

RmTf#qwrqtq6wnvqrhdhrn€H#tvvgMf#nvrTr{ t

In case of the order covers a number of order-in-Original, fee for each O.I.O.

should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central GoH. As the case rnay
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs. 100/- for each.

(4) qrqrvq CgT qf&fhM r970 Tvr TRi\f©T +T RIgHt -1 % +mfa ltafRtr RT WK 3%
qi+qqvflgwtvwnfRift fhhmvTf$rr€r#qrtw + + %+% qt Tq vfbn v6.50q+vr@rqrgq
q@flW©n€tnqTfhl

One copy of application or O.I.O. as the case may be, and the order of dIe
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) qT at+if&Tqm#fqtfhkM ©jqr&fhMt #taITft mm qMfa RTU vrTr e qt dm
Tv$ h€kr@n€q tm v++gmt wftdhrqnTf%war (qp8fqPd) f+rv, 1982 +fqf%K{I

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) #hIT erv%, +#hr@wqq qrq3V++qTW wft6fbr qT=nfhFwr (ftaa) v+ vfl wft6it Qi VTq&

+ q&Nth (Demand) v+ + (Penalty) vr 10% if mr nm vfMM el €TVtf%, vfbqmr !{©qr
10 q& VW {1 (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86

of the Finance Act, 1994)

+'gbr wav @ dl +qr6t # #nfl qrTfRv {nT %Mr a vh (Duty Demanded) I

(1) & (Section) 1 ID %a€Fftgtft7 nf#;
(2) fhn ma $Tqa hftz gT rTfirv;

(3) 8Bqz#fgzf+Fft%fwm6%a§7t+afiTI

qt Ifqm'dfR7wftv’:#q€iyf vm#t!©nqtTwftv’qTf©v©t+%fRvxqqTfvTrfbn
VTr {I

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
conarmed by the Appellate ComTnissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs. 10 Crores. It may be noted that the
pre-deposit is a mandatory condition for Rang appeal before CESTAT. (Section 35 C

(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:

(i)

(ii)
(iii)

amount determined under Section 11 D ;

amount of erroneous Cenvat Credit taken;
amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) IV ©fjqT %vfawftv ITf&swr % vqg qd qr© ©qqr qr©qT®yfqqTfta lint V-hT fq={ wt

q@# 10% Ewnw 3hqdMvwvf84rfie8vvwv+ 10% TqeTqwaw©#tel

In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and
or penalty, where penalty alone is in dispute.”
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F.No.GAPPL/COIVI/STP/4566/2023

ORDER IN APPEAL

M/s. Rajkapoor Shrichhatrapal Sharma, 43, New Market Yard, Khed-Tasiya Road,

Himatnagar-383001, Sabarkantha (hereinafter referred to as ' the appel Sant'i have filed

the present appeal against the Order-in-Original No. 08/ST/OA/ADJ/2023-24 dated

30.5.2023, (in short ' impugned order) passed by the Assistant Commissioner. Central

GST, Division-Himmatnagar, Gandhinagar Commissionerate (hereinafter referred to as

' the adjudicating autho'rityl. The appellant were engaged in providing taxable service

and were holding PAN No.BKYPS2766Q.

2. The facts of the case, in brief, are that on the basis of the data received from the

Central Board of Direct Taxes (CBDT) for the F.Y. 2015-16, it was noticed that' the

appellant in the ITR/Form-26 AS has earned taxable income on which no service tax was

discharged. Letters were, therefore, issued to the appellant to explain the reasons for

non-payment of tax and to provide certified documentary evidences for said period. The

appellant neither provided any documents nor submitted any reply justifying the non-

payment of service tax on such receipts. The detail of the income is as under;

Table-A

Value shown in Form-\ Service tax rate\ Service Tax liability
26AS and value as per
ITR

1,19,14,553/. 14.5% 17,27,610/

2.1 A Show Cause Notice (SCN) No. V/15-75/CGST/HMT/O&A/2021-22 dated

23.04.2021 was therefore issued to the appellant proposing recovery of service tax

amount of Rs. 17,27,610/- along with interest under Section 73(1) and Section 75 of the

Finance Act, 1994, respectively. Imposition of penalties under Section 77(1) and Section

78 of the Finance- Act, 1994 was also proposed.

2.2 The said SCN was adjudicated vide the impugned order, wherein the service tax

demand of Rs. 17,27,610/- was confirmed alongwit:h interest. Penalty of Rs.10,000/-

under section 77(1) and penalty of Rs. 17,27,610/- was also imposed under Section 78 of

the F.A., 1994.

3. Being aggrieved with the impugned order passed by the adjudicating authority,

the appellant preferred the present appeal on the grounds elaborated below:-

> The appellant is a sole proprietor engaged in the business of transport of goods

by ’road services.

> in terms of SI. No. 2 of Notification No.30/2012–ST dated 20.06.2012, 100%

liability to pay service tax is on the service recipient. The services were rendered
to clients who fall under sub-clause (a) to (D of clause (ii). Sample copies of
consignment note for reference.



F.No.GAPPL/COIVI/STP/4566/2023

9,54,684/- is related to trucks given on hire to other transporters. In terms of

Mega Exemption Notification No 25/2012 dated 20 June/ 2012/ hiring of trucks is

exempt from service tax and thus n-o service tax liability shall arise on income of
Rs 9,54,684/-.

> The appellant also claim SSI exemption under Notification No.33/2012-ST dated
20.6.2012.

> As per Notification No 26/2012 - ST dated 20 June/ 2012/ amended vid8

Notification No 8/2014 -ST dated 11 July/ 20.]_4 and Notification No 8/2015 _ ST

dated 1 March, 2015, in case of goods transport agency services/ service tax shall

be levied onIY on 30% value of services and remaining 70% of the value of

services shall be exempt from service tax. This is subject to the condition that

cenvat credit on inputs, input service and capital goods shall not be taken by the
servIce provider. As the appellant has not taken any CENVAT credit of any input/

lnput service and capital goods and thus, even if it is assumed that the Appellant
is liable to pay service tax, the Appellant shall be entitled to the abatement of
70% of value of taxable service and liability shall be restricted to 30% of value of

services provided.

> in terms of Section 68(2) and the aforesaid notifications the appellant is not liable

to pay service tax and thus not mandated to obtain service tax registration.

> When there is no tax liability, interest is not recoverable and nor penalty

imposable. The Appellant would like to state that there are various judicial
precedents which have held that penalty is not imposable in case where there

was no malafide intention of the asgessee and where he had exercised reasonable

care. The Appellant did not have any malafide intention as he was not liable to

pay service tax itself. The Delhi Tribunal in case of Sainik Mining and Allied

Services Ltd Vs Commissioner of S.T, Delhi [2019 (28) G.S.T.L. 156 (Tri. - Del.)] held

that the question of imposition of penalty does not arise in case there is no

positive act of suppression of facts or which may reflect any maIa fide on
assessee's part with intention of evading tax alleged.

5. Personal hearing in the matter was held on 15.12.2023. Shri Kalpit Mehta,

Chartered Accountant appeared for personal hearing on behalf of the appellant and

reiterated the submissions made in the appeal. He stated that the appellant is GTA.

Hence liability is on receiver under RCM. He sought 3 days time to .submit additional
documents.

5.1 The appellant vide letter dated 18.12.2023, submitted a C.A. certificate issued by

K. S. Mehta & Associates certifying that the appellant was running business of GTA

during the F.Y. 2015-16 and has realized Gross receipts of Rs.1,19,14,553/- from GTA

service. They certified that based on the verification of Books of Accounts, Consignment
Notes and Bank Accounts for the F.Y. 2015-16, the liability to pay service tax lies on the

service recipient on RCM basis for the value of services listed at Sr. No/l=@,bMe
i$:F:da

”'*"- "”;“”--”"*”””---'"X?r%)?}
===HeH

5 '\= d/'a R+/
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vide e-mail dated 29.12.2023, they submitted the Profit & Loss Account of the appellant

for the F.Y. 2014-15 and F.Y. 2015-16 and the ledgers of various service recipients.

6. 1 have carefully gone through the facts of the case, the impugned order passed

by the adjudicating authority, submissions made by the appellant in the appeal

memorandum, additional submissions as well as those made during personal hearing.

The issue to be decided in the present case is whether the demand of Rs.17,27,610/-

confirmed vide the impugned order alongwith interest and penalties, in the facts and

circumstances of the case, is legal and proper or otherwise. Period of dispute involved is
F.Y.2015-16.

6.1 it is observed that K. S. Mehta & Associates, Chartered Accountants (UDIN:

231414798GWAEH8964) have certified that the appellant was running business of GTA

and has realized gross receipts of Rs.1,19,14,553/- during the F.Y. 2015-16. They also

provided detailed bifurcation of services provided by the appellant to various clients.

Nature of Recipient Value of service

Partnership Firms
Body Corporates

Other Goods Transport Agencies
Other recipients not included above
TOTAL

1,38,408/

98,67, 181/

9,54,684/
9,54,280/

11,94,553/

They certified that based on the verification of Books of Accounts, Consignment Notes

and Bank Accounts for the F.Y. 2015-16, the liability to pay service tax lies on the service

recipient on RCM basis for the value of services listed at Sr. No. 1 to 3 of the table

above. They also submitted Form=26AS as supporting documents. Hence, the appellant

is not liable to pay service tax for the value of services listed at Sr.No.1 to 3.

6.2 From the C.A. certificate, it is seen that ’other recipient not included above'

category has turnover of Rs.9,54,280/- which is below the threshold limit as per
Notification No.33/2012 dated 20.06.2012. Hence, the appellant is not liable to pay

service tax for the value of service listed at Sr.No.4 of the table.

6.3 As the appellant is not liable to pay service tax, the question of interest and

penalty also does not arise.

7. In view of my above discussions and findings, I set-aside the impugned order and

allow the appeal filed by the appellant.

8. 3r8,iqdf gar @#qt IT{ Wr %rf+run©ntqvaft##fM vrar el
The appeal filed by the appellant stands disposed off in above terms

RTin(w+kv)

Date:9%..}?:?£2 q
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Attested

A:#4
(inTmqt)

qgT©6 (aMrar)

.MT a TV. a, q§TTB[TR

By RPAD/SPEED POST

To,

M/s. Rajkapoor Shrichhatrapal Sharma,

43, New Market Yard, Khed-Tasiya Road,

Hirnatnaga r-383001,

Appellant

The Assistant Commissioner

CGST, Division-Himmatnagar,

Gandhinagar

Respondent

Copy to:

1.

2.

3.

k/

The Principal Chief Commissioner, CGST and Central Excise, Ahmedabad.

The Principal Commissioner, CGST and Central Excise, Gandhinagar.

The Superintendent (Systems), CGST, Appeals, Ahmedabad, for publication of
OIA on website.
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